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BEFORE THE STATE BOARD OF EQUALIZATION

OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of )
1

BOLSANA, INC. 1

For Appellant: Martin C. Emo
Certified Public Accountant

For Respondent: James C. Stewart
Counsel

O P I N I O N

This appeal is made pursuant to section 26075,
subdivision (a), of the Revenue and Taxation Code from
the action of the Franchise Tax Board in denying the
claim of Bolsana, Inc., for refund of franchise tax in
the amount of $14,660.85 for the income year ended
October 31, 1969.
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The’sole issue for determination,. is whether
appellant has established that respondent’s d’etermina-
tion, which was based on corresponding federal action,
w a s  eryoneous. I(

Appellant is a closely held California ’
corporation which was incorporated in 1961 with two
equal shareholders. Appellant’s principal business
activity is the investment in and sale of real estate.
The Internal Rev,enue Service audited appellant’s federal
return for the appeal period and the succeeding year.
The audit resulted in an increase in appe,llant’s s.ales
Income  and certain other .ad justments. The net change
was a“$116,616  ‘increase, to appellant’s income for ‘the
appeal year. The net increase to appellant’s income
resulted, primgrily, from the Service’s determination
that a transfer of property from the corporation to one
of its shareholders in exchange for the reduction or
cancellation of notes payable to the shareholder by the
corporation constituted a taxable.sale. The audit .also
disclosed that,appellant suffered large operating’ losses
in the fiscal year ended October 31, 1970; and that the
carry-back offset the tax deficiency for the appeal
year. .’

Since the federal changes, with the exception
‘a of the loss carry-back, were applicable for state’

purposes, respondent adopted the changes and issued:a
proposed assessment of $7,786 for the appeal year.
Since appellant’s return had been filed three months
late, respondent also assessed a 15 percent penalty for
late  f i l ing. (Rev. 61 Tax. Code, § ‘25931. ) Ultimately,
appellant agreed to the federal determination, paid the
state assessment.and  filed a claim for refund w$th
respondent . The claim’was denied and this appeal’
f o l l o w e d .

Section 25432 of the Revenue and. Taxation Code
provides that a taxpayer shall either concede the
accuracy of a federal determination:or  state wherein it
is erroneous. It is well settled-that a determination
by the Franchise Tax Board based upon corresponding
federal action is presumed to be correct, and the burden

is on the taxpayer to overcdine that presumption.
(Appeal ‘of Jackson-Appliance, ‘Inc.:, Cal. St. Bd. of
Equal.,, Nov. 6; 1970’. Whe,n a:federal adjustkent  has not
resulted in federal tax liabil’ity be’causeof  a n e t
operating loss carry-over the presumption of correctness

- 349 -



Appeal of Rolsana, Inc.r a

still. ‘atta.ches ‘to the determination. (Appei?i  c3fJ a c k s o n ,
Appliance,  Inc . ,  supra. )

The thrust of appellant’s argument is that the
exchange should not result in any taxable income to the
corporation..

Section 24481 of the Revenue  and, !faxation., Cod’e
p,rovides that, with exceptions not relevant here, no
gain or loss shall be recognized to a corporation on Ebe,
d’is-tribution of property with respect. to its stock.
Section 24481, is the sta.te cou,nterpart  o$f sect ion Tj%(a~)
of the Enterndl Revenue Code of 1954. Sec.t:ion  24.48  1: i$

applicable only if the corpora.tion.  makes a: distr’ibu,tidn
with respect to its s,tock. The nonrecogn.it  ion provfs ion.
does not apply” to a transaction between & corporation
and a shareho.ld’ir  i.n his capacity as a ‘cr.ed:itor  where
the fact that’ such. creditor. is a shareho:ld.e:r  is inci;
dental to th’e ‘transactio-n. (Tre,as  .
( 1:) . ). In. th& ’ hppeal,

Regi.; 5 1 .3il'3:- 1 (e$
thee d,istrEbu:tion! of property .to

t,hle shareholder’ tias made to the shareholder in, the ;,
capacit.y o:f a cred:ito.r not as a shareholder.. Th,etefore,
the nonre.cogniti.on  provision doe,s not. tipply,. (: See &ens
Machinery~  C:o;;.; ;5? T.C.. 877  (11970) . ).

0

Aptiellant  has a.lso arg.uedl th,a-t all of the
sharehoMer’s s,tock was exchang,ed; in part for the
properties- transferred. Howevet, no evidence o,f a: itdck
trans’fer w.as offered by appellant. 1.n fact ,,# appellant's
tax return ind.ic_ates that no stock was included’ in the
ex ch ang:e,. Ao cord,ing ly , appellant’s argument must be
rejected:. , /, .

During.:hhe course of thes'e prdcee‘tjl:ings., appel-
Bmt has mad’e 0the.r arguments concerning~ the amount of
We: q,ain on th.e exchange.. Hcjwever,<  appellant hd.s
offered no. evidence in suRpo.rt of fh’ese’ dontent$ons.
Ac.cording.ly  ,. we;, r.eje.ct them for a, .f,a-i.lu:re  of proof.

Appellant has of’fered no ‘argument against the
late, filing>  penalty . ,  There.fore, the! p’enal~ty must be
approved:.

S.i,nce. appellant  hasi f&&d; to. e:s:&&EisM fh&
respondent.’ s determ-inat i.on wh.ic’h  was ba:sed$ on’
corresponding- f ed’e’ral act i,on wa,s: e,rroneous;,-  respondent “s
action; i:n &npi.ng.. the c&$m Ear; r=f.uffd,. m’s.t,  be.
su.stained..
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O R D E R- - ". _

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claim of Bolsana, Inc., for refund of
franchise tax in the amount of $14,660.85 for the income
year ended October 31, 1969, be and the same is hereby
sustained.

Done at Sacramento, California, this 29th day
of July 1981, by the State Board of Equalization,
with Board Mekbers Mr. Dronenburg, Mr, Reilly, 1%. Bennett
and Mr. Nevins present.

Ernest J. Dronenburg, .Jr. , Chairman
George R. Reilly , Member
William M. Bennett , Member-
Richard Nevins , Member

, Member

c
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